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§137.339

§137.339 May a Self-Governance Tribe
use project funds for matching or
cost participation requirements
under other Federal and non-Fed-
eral programs?

Yes, notwithstanding any other pro-
vision of law, all funds provided under
a construction project agreement may
be treated as non-Federal funds for
purposes of meeting matching or cost
participation requirements under any
other Federal or non-Federal program.

§137.340 May a Self-Governance Tribe
contribute funding to a project?

Yes, the Self-Governance Tribe and
the Secretary may jointly fund
projects. The construction project
agreement should identify the Secre-
tarial amount and any Tribal contribu-
tion amount that is being incorporated
into the construction project agree-
ment. The Self-Governance Tribe does
not have to deposit its contribution
with the Secretary.

§137.341 How will a Self-Governance
Tribe receive payment under a con-
struction project agreement?

(a) For all construction project
agreements, advance payments shall be
made annually or semiannually, at the
Self-Governance Tribe’s option. The
initial payment shall include all con-
tingency funding for the project or
phase of the project to the extent that
there are funds appropriated for that
purpose.

(b) The amount of subsequent pay-
ments is based on the mutually agree-
able project schedule reflecting:

(1) Work to be accomplished within
the advance payment period,

(2) Work already accomplished, and

(3) Total prior payments for each an-
nual or semiannual advance payment
period.

(c) For lump sum, fixed price agree-
ments, at the request of the Self-Gov-
ernance Tribe, payments shall be based
on an advance payment period meas-
ured as follows:

(1) One year; or

(2) Project Phase(e.g., planning, , de-
sign, construction.) If project phase is
chosen as the payment period, the full
amount of funds necessary to perform
the work for that phase of the con-
struction project agreement is payable
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in the initial advance payment. For
multi-phase projects, the planning and
design phases must be completed prior
to the transfer of funds for the associ-
ated construction phase. The comple-
tion of the planning and design phases
will include at least one opportunity
for Secretarial approval in accordance
with §137.360.

(d) For the purposes of payment,
Sanitation Facilities Construction
Projects authorized pursuant to Pub.
L. 86-121, are considered to be a single
construction phase and are payable in
a single lump sum advance payment in
accordance with paragraph (c)(2) of this
section.

(e) For all other construction project
agreements, the amount of advance
payments shall include the funds nec-
essary to perform the work identified
in the advance payment period of one
year.

(f) Any agreement to advance funds
under paragraphs (b), (¢) or (d) of this
section is subject to the availability of
appropriations.

(g) (1) Initial advance payments are
due within 10 days of the effective date
of the construction project agreement;
and

(2) subsequent payments are due:

(i) Within 10 days of apportionment
for annual payments or

(ii) Within 10 days of the start date of
the project phase for phase payments.

§137.342 What happens to funds re-
maining at the conclusion of a cost
reimbursement construction
project?

All funds, including contingency
funds, remaining at the conclusion of
the project are considered savings and
may be used by the Self-Governance
Tribe to provide additional services for
the purpose for which the funds were
originally appropriated. No further ap-
proval or justifying documentation is
required before the expenditure of the
remaining funds.

§137.343 What happens to funds re-
maining at the conclusion of a fixed
price construction project?

(a) For lump sum fixed price con-
struction project agreements, all funds
remaining at the conclusion of the
project are considered profits and be-
long to the Self-Governance Tribe.
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(b) For fixed price construction
project agreements with unit price
components, all funds remaining that
are associated with overestimated unit
price quantities are savings and may be
used by the Self-Governance Tribe in
accordance with section 137.342. All
other funds remaining at the conclu-
sion of the project are considered profit
and belong to the Self-Governance
Tribe.

(c) At the option of the Self-Govern-
ance Tribe, funds otherwise identified
in paragraphs (a) and (b) as ‘‘profit”
may be reclassified, in whole or in part,
as savings and to that extent may be
used by the Self-Governance Tribe in
accordance with section 137.142.

§137.344 May a Self-Governance Tribe
reallocate funds among construc-
tion project agreements?

Yes, a Self-Governance Tribe may re-
allocate funds among construction
project agreements to the extent not
prohibited by applicable appropriation
law(s).

ROLES OF SELF-GOVERNANCE TRIBE IN
ESTABLISHING AND IMPLEMENTING
CONSTRUCTION PROJECT AGREEMENTS

§137.350 Is a Self-Governance Tribe
responsible for completing a con-
struction project in accordance
with the negotiated construction
project agreement?

Yes, a Self-Governance Tribe as-
sumes responsibility for completing a
construction project, including day-to-
day on-site management and adminis-
tration of the project, in accordance
with the negotiated construction
project agreement. However, Self-Gov-
ernance Tribes are not required to per-
form beyond the amount of funds pro-
vided. For example, a Self-Governance
Tribe may encounter unforeseen cir-
cumstances during the term of a con-
struction project agreement. If this oc-
curs, options available to the Self-Gov-
ernance Tribe include, but are not lim-
ited to:

(a) Reallocating existing funding;

(b) Reducing/revising the scope of
work that does not require an amend-
ment because it does not result in a
significant change;

(c) Utilizing savings
projects;

from other

§137.360

(d) Requesting additional funds or ap-
propriations;

(e) Utilizing interest earnings;

(f) Seeking funds from other sources;
and/or

(g) Redesigning or re-scoping that
does result in a significant change by
amendment as provided in §§137.363 and
137.364.

§137.351 Is a Self-Governance Tribe
required to submit construction
project progress and financial re-
ports for construction project
agreements?

Yes, a Self-Governance Tribe must
provide the Secretary with construc-
tion project progress and financial re-
ports semiannually or, at the option of
the Self-Governance Tribe, on a more
frequent basis. Self-Governance Tribes
are only required to submit the re-
ports, as negotiated in the Construc-
tion Project Agreement, after funds
have been transferred to the Self-Gov-
ernance Tribe for a construction
project. Construction project progress
reports and financial reports are only
required for active construction
projects.

§137.352 What is contained in a con-
struction project progress report?

Construction project progress reports
contain information about accomplish-
ments during the reporting period and
issues and concerns of the Self-Govern-
ance Tribe, if any.

§137.353 What is contained in a con-
struction project financial report?

Construction project financial re-
ports contain information regarding
the amount of funds expended during
the reporting period, and financial con-
cerns of the Self-Governance Tribe, if
any.

ROLES OF THE SECRETARY IN KESTAB-
LISHING AND IMPLEMENTING CONSTRUC-
TION PROJECT AGREEMENTS

§137.360 Does the Secretary approve
project planning and design docu-
ments prepared by the Self-Govern-
ance Tribe?

The Secretary shall have at least one
opportunity to approve project plan-
ning and design documents prepared by
the Self-Governance Tribe in advance
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